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INTRODUCTION

Employers face a terrible choice. Wary of the costs and uncertainties
inherent in litigation, many employers have introduced mandatory arbitration
clauses into their employment agreements. Often, such clauses require individual
arbitration. The legality of these individual arbitration agreements, however,
remains doubtful. An employer that requires employees to execute arbitration
agreements containing class action waivers faces the possibility of adverse action
by the National Labor Relations Board (hereinafter "the Board").
The Board has invalidated arbitration agreements with class-action waivers
in dozens of cases since it first confronted the issue in 2012. It maintains that
those agreements violate the National Labor Relations Act (hereinafter
"NLRA"). 1 Until recently, no federal circuit court supported the Board's
interpretation, as the Second, Fifth, and Eighth Circuits each found class action
waivers binding. But in a July 2016 decision, the Seventh Circuit invalidated an
arbitration agreement containing a class action waiver and created a split between
the circuits. 2 In the following month, the Ninth Circuit also held that an employer
violates the NLRA by requiring employees to sign class action waivers.3
These recent decisions, together with the Board's continuing refusal to
accept circuit court precedent, have created great uncertainty among employers.
Employers face the difficult task of drafting one set of employment policies for
locations in the Seventh and Ninth Circuits, and a different set for the rest of the
country. Employers need resolution of this issue.
The Federal Arbitration Act ("FAA") requires courts to enforce arbitration
agreements and arbitral awards, absent a contrary command from Congress. 4
The drafters of the FAA intended the law "to reverse the longstanding judicial
hostility to arbitration agreements . . . ."' The Supreme Court has repeatedly held
that, where an arbitration agreement exists, the arbitration agreement must be
honored.6 Courts must construe arbitration agreements according to contract principles, 7 and only contract principles permit the invalidation of an
arbitration agreement. 8

1.
2.
3.
4.
5.
6.
(1985).
7.
8.

29 U.S.C. § 151 (2012).
Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1155 (7th Cir. 2016).
Morris v. Ernst & Young, LLP, 834 F.3d 975, 990 (9th Cir. 2016).
9 U.S.C. § 1 (2012).
Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991).
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 624
AT&T Mobility, LLC v. Concepcion, 563 U.S. 333, 339 (2011).
Id.
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But what about an employment arbitration agreement that includes a
provision in which the parties agree that all matters will be heard individually,
and not as part of a class wide action? According to the Board, arbitration
agreements that include class and collective action waivers violate the NLRA. 9
Section 7 of the NLRA protects an employee's "right to ... engage in ...
concerted activities for the purpose of. . . mutual aid or protection . ... o
Section 8(a)(1) of the NLRA makes it an unfair labor practice for an employer
"to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in Section [7] . . . .""The NLRB considers concerted activities to
include dispute resolution methods and maintains that an employer's
implementation of class or collective action waivers may illegally restrain those
rights. 12

In contrast, until the Seventh Circuit's decision, all federal appellate courts
to address the issue agreed that courts must continue to enforce the dictates of
the FAA and its insistence on arbitration according to the agreed-upon terms.' 3
Accordingly, the NLRA did not invalidate agreements requiring individual
arbitration. 14
The divide between the judicial system and the Board was illustrated most
clearly in the differing opinions generated by the Horton case, a case that the
Board and the Fifth Circuit each considered. In that case, the Board found that
the agreement providing for mandatory individual arbitration violated the NLRA
because of its purported interference with the protection of concerted activities
mandated by Section 7.15 The Fifth Circuit rejected that conclusion, finding that
the Board failed to give sufficient consideration to the FAA's policy mandating
the enforcement of arbitration provisions as written.16
Nevertheless, acting without regard for judicial precedent, the Board
continues to side with employees who object to individual arbitration clauses.
Moreover, the Board's policy of non-acquiescence requires Administrative Law
Judges (ALJs) to follow Board rather than judicial precedent, ensuring that ALJs
will continue to invalidate arbitration agreements containing class action

9.
10.
11.

29 U.S.C. § 151.
Id. § 157.
Id. § 158.

12.

See generally Memorandum from NLRB General Counsel, GC 10-06, Guideline

Memorandum Concerning Unfair Labor Practice Charges Involving Employee Waivers in the
Context of Employers' Mandatory Arbitration Policies (June 16, 2010).
13.
D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 356 (5th Cir. 2013).
14. Id. at 364.
15.
Id. at 349.
16.
Id. at 358-59, 363-64.
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waivers. If the Board's argument prevails, all federal labor statutes effectively
void all agreements which require individual resolution of claims.
This article argues that courts should enforce employment agreements
containing individual arbitration agreements. Both legal and policy reasons
support this argument. Class wide resolution of employment disputes is
incompatible with the goals of arbitration in the employment context. Class
action litigation tends to be unfair, unrepresentative, and unlikely to provide
genuine relief to plaintiffs. While class action litigation may provide some sort
of regulatory effect, it provides little support for the actual resolution of disputes.
Importing the negative aspects of class action litigation into employment
arbitration does not serve the interests of either employees or employers.
Part II of this article reviews the growth of arbitration as a means of dispute
resolution in employment. Part III, examines the Board's decision in Horton and
contrasts it with the Fifth Circuit's review of the same case. Other appellate cases
that have addressed this issue are also examined along with legal academic
opinions that suggest employees are disadvantaged because of the loss of a right
to class action resolution of disputes. In Part IV, I argue that legal and policy
reasons dictate the judicial enforcement of arbitration agreements. Finally, Part
V discusses the ways in which arbitration can bring benefits to employees as well
as employers.
II.

THE FEDERAL POLICY FAVORING ARBITRATION AGREEMENTS MANDATES
THE ENFORCEMENT OF ALL AGREEMENTS, INCLUDING THOSE
CONTAINING INDIVIDUAL ARBITRATION CLAUSES

A.

Courts Must Enforce ArbitrationAgreements

The FAA states that agreements to arbitrate "shall be valid, irrevocable, and
enforceable[.]"' 7 The FAA established a "liberal federal policy favoring
arbitration . . . ."" Courts "must 'give effect to the contractual rights and

17.
9 U.S.C. § 2 (2012). The complete passage reads:
A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the refusal to perform the whole or any
part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for
the revocation of any contract.
18.
AT&T Mobility, LLC v. Concepcion, 563 U.S. 333, 339 (2011).
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expectations of the parties."' 9 Agreements to arbitrate must only be enforced
according to their terms. 20 If questions exist regarding the arbitrability of a given
dispute, the FAA requires that those "issues should be resolved in favor of
arbitration, whether the problem at hand is the construction of the contract
language itself or an allegation of waiver, delay, or a like defense to
arbitrability." 2 1 In applying the FAA, courts should "move the parties to an
arbitrable dispute out of court and into arbitration as quickly and easily as
possible."22
The FAA requires that a court compel arbitration where (1) a valid agreement to arbitrate exists; (2) the dispute falls within the scope of that agreement;
and (3) the plaintiff has refused to proceed to arbitration in accordance with the
arbitration agreement. 23 "[A]n order to arbitrate the particular grievance should
not be denied unless it may be said with positive assurance that the arbitration
clause is not susceptible of an interpretation that covers the asserted dispute.
Doubts should be resolved in favor of coverage."24
The FAA "leaves no place for the exercise of discretion by a district court,
but instead mandates that district courts shall direct the parties to proceed to
arbitration." 25 The party opposing arbitration bears the burden of proving that the
claims are not referable to arbitration. 26 There are few exceptions to enforcement
of arbitration agreements. 27 Multiple cases have held that "once it is clear the
parties have a contract that provides for arbitration of some issues between them,
any doubt concerning the scope of the arbitration clause are resolved in favor of

19.
Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 682, 684 (2010)
(quoting Volt Info. Scis., Inc, v. Bd. Of Trs. of Leland Standford Junior Univ., 489 U.S. 468,
479 (1989)).
20. Id. at 684 ("[I]t follows that a party may not be compelled under the FAA to submit
to class arbitration unless there is a contractual basis for concluding that the party agreed to
do so.").
21.

Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983).

Id. at 22.
22.
Zurich Am. Ins. Co. v. Watts Indus., 466 F.3d 577, 580 (7th Cir. 2006).
23.
24. AT&T Techs., Inc. v. Comm. Workers of Am., 475 U.S. 643, 650 (1986) (quoting
United Steelworkers ofAm. V. Warrior & GulfNavigation Co., 363 U.S. 574, 582-83 (1960)).
25.
Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985); see also 9 U.S.C.
§ 4 (2012) ("[U]pon being satisfied that the making of the agreement for arbitration or the
failure to comply therewith is not in issue, the court shall make an order directing the parties
to proceed to arbitration in accordance with the agreement.").

26.

Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91-92 (2000).

27.
Stephanie Greene & Christine Neylon O'Brien, The NLRB v. The Courts:
Showdown Over the Right to Collective Action in Workplace Disputes, 52 AM. Bus. L.J. 75,

82 (2015).

2016/17

MANDATING INDIVIDUAL ARBITRATION

547

arbitration[]" as a matter of federal law.2 8 The Supreme Court found "that
'private agreements to arbitrate are enforced according to their terms[,]'" even
when those terms bar class action arbitration. 29
The terms of the arbitration agreement dictate its enforcement. "[A]rbitration
is a matter of contract . .. courts must 'rigorously enforce' arbitration agreements
according to their terms[.]" 3 0 Thus, an agreement mandating individual
arbitration should, according to contract principles, be enforced as written. 31
B.

Initially, the Supreme CourtRemained Wary ofArbitration in Employment

The Supreme Court's embrace of arbitration for employees, however, is
recent. The text of the FAA did not reference employment arbitration agreements
and the Court did not address the issue until the late 1950s when it first appeared
in a case involving collective bargaining. In Textile Workers Union v. Lincoln
Mills, the Supreme Court decided that federal courts could enforce arbitration
clauses contained in collective bargaining agreements. 32 The Lincoln Mills
court, however, did not rely on the FAA. Instead, the Court permitted arbitration
of employment disputes, at least in the collective bargaining context, based on
language found in the Labor-Management Relations Act of 1947.33 The Court
found that arbitration of legal disputes was an integral component of the
negotiation process, and that a court should have little to say in the context of a
negotiated agreement between union and management. The Lincoln Mills
decision left open the question as to what courts would say about the use of
mandatory arbitration agreements in non-union employment relationships.
In 1964, Congress enacted Title VII of the Civil Rights Act, which
prohibited employment discrimination on the basis of race, color, religion, sex,
and national origin. 34 Later federal statutes extended legal protection to age, 35
pregnancy, 36 and disabilities. 37 Employees gained these employment rights not
through the collective bargaining process, but instead through statute. The
28. Miller v. Flume, 139 F.3d 1130, 1136 (7th Cir. 1998); see also Moses H. Cone
Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983); Am. Exp. Co. v. Italian
Colors Rest., 133 S. Ct. 2304, 2309 (2013).
29.
Stolt-Nielsen v. AnimalFeeds Int'l Copr., 559 U.S. 662, 664 (2010) (quoting Volt
Info. Scis., Inc, v. Bd. Of Trs. of Leland Standford Junior Univ., 489 U.S. 468, 479 (1989)).
30.

Italian Colors Rest., 183 S. Ct. at 2309.

31.
32.
33.
34.
35.
36.
37.

Id.
Textile Workers Union ofAm. v. Lincoln Mills ofAla., 353 U.S. 448,458 (1957).
Id. at 457-58.
42 U.S.C. § 2000e-2 (2012).
Age Discrimination in Employment Act, 29 U.S.C. § 623 (2012).
Pregnancy Discrimination Act, 42 U.S.C. § 2000e(k).
Americans with Disability Act, 42 U.S.C. § 12101(b).
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statutes also granted to employees, as well as prospective employees, statutory
causes of action. Title VII freed employees, at least in some small part, from
some of the constrictions of the employment at will doctrine. Passage of antidiscrimination legislation gave employees a weapon, providing them with the
ability to sue their employers and have their complaints heard in federal court.
Around this time, state courts also began to test the limits of the employment
at will doctrine. This recognition of employee rights, whether gained through
statute or judicial decision, resulted in an increase in employment litigation. 38
Employers, feeling threatened by the judicial system's willingness to side with
employees, attempted to minimize their exposure to adverse verdicts. Many
employers, seeking to evade the courts, began to include mandatory arbitration
clauses in their employment agreements.39 These clauses typically required
arbitration of all workplace disputes, including those arising out of statutory
claims.40
Initially, courts expressed their skepticism of the arbitration process and the
attempts by employers to include mandatory arbitration clauses into employment
agreements. In fact, in the first test of the arbitration clause in a non-union
employment agreement, the Supreme Court found that agreement to a mandatory
arbitration process could not prevent a plaintiff from asserting statutory rights.
In Alexander v. Gardner-Denver Co., an employee brought a statutory
discrimination claim in federal court, following arbitration of a contract claim.4 1
The same facts underlay both the statutory and contract claims. The Court held
that an arbitration of the contract claim did not prevent subsequent litigation of
the employee's statutory discrimination claim. The Court refused to accept the
employer's argument that the petitioner waived his cause of action under Title
VII, making it clear that "there can be no prospective waiver of an employee's
rights under Title VII." 42 The Court went on to note, "waiver of these rights
43
would defeat the paramount congressional purpose behind Title VII."

38.

Richard A. Bales, Contract Formation Issues in Employment Arbitration, 44

BRANDEIs L.J. 415, 419 (2006) ("This explosion in employment rights-based on statutory
and common-law rights rather than contractual rights conferred by labor agreements-was
accompanied by a dramatic increase in litigated employment claims.")
Robert J. Lewton, Comment, Are Mandatory, Binding ArbitrationRequirements
39.
A Viable Solution for Employers Seeking to Avoid Litigating Statutory Employment
Discrimination Claims?, 59 ALB. L. REv. 991, 993 (1996).

40.
41.
42.
43.

Id.
415 U.S. 36 (1974).
Id. at 51.
Id.
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More importantly, by agreeing to arbitrate contractual rights, a party did not
waive the right to a judicial forum to hear statutory claims.4 The Alexander
Court expressed its belief that an arbitration proceeding did not provide a
substitute forum for the resolution of statutory employment claims. The Court
distrusted the arbitration process to handle such weighty issues, citing "the
informality of arbitral procedures, the lack of labor arbitrators' expertise on
issues of substantive law, and the absence of written opinions."
The Alexander Court found that an employee making a claim under Title VII
asserted a statutory right separate from any rights under the contract because an
arbitrator lacked the power to hear statutory claims.46 In further explaining this
lack of power, the Court stated
[i]f an arbitral decision is based "solely upon the arbitrator's view of the
requirements of enacted legislation," rather than on an interpretation of
the collective-bargaining agreement, the arbitrator has "exceeded the
scope of the submission," and the award will not be enforced. Thus the
arbitrator has authority to resolve only questions of contractual rights.4 7
C.

The Supreme CourtAltered Its View ofEmployment Arbitration

Following Alexander, the Court abandoned its negative stance regarding the
use of arbitration schemes to deal with statutory disputes. In a series of three
cases, the Court "reversed a longstanding presumption that employment claims
were exempt from the FAA."48 In these cases, now referred to as the Mitsubishi
Trilogy, the Court enforced arbitration agreements that extended to several
statutory claims: antitrust, securities, and racketeering laws. 49 The Court stated,
"we are well past the time when judicial suspicion of the desirability of
arbitration and of the competence of arbitral tribunals inhibited the development
of arbitration as an alternative means of dispute resolution."o Thus, the

44. Id. at 52 ("[M]ere resort to the arbitral forum to enforce contractual rights
constitutes no such waiver.").
45.

46.
47.
Corp., 363
48.

Id. at 56-58.

Id. at 52-54.
Id. (citation omitted) (quoting United Steelworkers of Am. v. Enter. Wheel & Car
U.S. 593, 597 (1960)).
Kenneth F. Dunham, Great Gilmer's Ghost: The Haunting Tale of the Role of

Employment Arbitration in the Disappearanceof Statutory Rights in Discrimination Cases,
29 AM. J. TRIAL ADvoc. 303, 307 (2005).

49.

Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989);

Shearson/Am. Express Inc. v. McMahon, 482 U.S. 220 (1987); Mitsubishi Motors Corp. v.

Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985).
50.

Mitsubishi Motors Corp., 473 U.S. at 626-27.
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Mitsubishi Trilogy signaled the Court's altered view of the arbitration process in
employment.
Even after Mitsubishi, however, an important question remained-whether
the rights granted under Title VII and similar anti-discrimination statutes could
be consigned to arbitration. The Court answered that question in Gilmer v.
Interstate/JohnsonLane Corp." There the Court found that an arbitration agreement could prevent a plaintiff from litigating in court his allegation that his
employer violated the federal Age Discrimination in Employment Act
(hereinafter ADEA) of 1967.52
Thus, in Gilmer, the Supreme Court ruled that the FAA permitted an
employer to require a non-union employee to arbitrate, rather than litigate, a
federal age discrimination claim. In doing so, the Court decided that the
employee did not waive any substantive rights. "[B]y agreeing to arbitrate a
statutory claim, a party does not forgo the substantive rights afforded by the
statute; it only submits to their resolution in an arbitral, rather than a judicial,
forum." 53 The Court decided that courts must enforce employment arbitration
agreements absent "the sort of fraud or overwhelming economic power that
would provide grounds 'for the revocation of any contract."' 54 Courts could
address objections of unconscionability and procedural on a case-by-case basis.
Employers have relied on the court's guidance. The presence of employment
arbitration agreements has climbed, in step with the litany of cases supporting its
use. 5 In the 1990s, between 2.1 and 9.9 percent of employers utilized arbitration
agreements as a form of dispute resolution.5 6 Those numbers increased by the
late 1990s and 2000s to between 14.1 and 22.7 percent. 57 Arbitration agreements
bind almost thirty million employees 58-a large number that commentators
suggest will increase.

51.
52.
53.
54.

Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 23 (1991).
Id. at 23
Id. at 26 (quoting MitsubishiMotors Corp., 473 U.S. at 628).
Id. at 33 (quoting MitsubishiMotors Corp., 473 U.S. at 627).

55.
Alexander J.S. Colvin, Empirical Research on Employment Arbitration: Clarity
Amidst the Sound andFury?, 11 EMp. RTs. & EMP. POL'Y J. 405, 411 (2007).

56.
57.

Id. at 408-09.
Id. at 409-10.

Workplace Fairness: Has the Supreme Court Been Misinterpreting Laws
58.
Designed to Protect Workers from Employment Discrimination?, Hearing Before the S.

Comm. On the Judiciary, 111th Cong. 35 (2010) (testimony of Michael W. Fox).
Theodore Eisenberg et al., Arbitration'sSummer Soldiers: An EmpiricalStudy of
59.
Arbitration Clauses in Consumerand Nonconsumer Contracts,41 U. MICH. J.L. REFoRM 871,

878 (2008).
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The Supreme CourtIndicatedIts Reluctance to Permit
Collective Action ofDisputes in Arbitration

A potential answer to the perceived problems of mandatory individual
arbitration agreements might lie in the possibility for class-wide arbitration of
employment disputes. Class arbitration takes the elements of class action
litigation and inserts them into arbitration.6 0 This solution could potentially
satisfy the demands of the FAA to enforce arbitration agreements, while not
infringing on the NLRA's guarantee of the opportunity for engagement in
concerted activities. But class-wide arbitration failed to find much success in the
courts.
The Supreme Court limited the availability of class-wide arbitration in StoltNielsen S.A. v. AnimalFeeds International Corp.61 In Stolt-Nielsen, the Court
held that a party could not be compelled under the FAA to submit to class
arbitration unless a contractual basis exists for concluding that the party agreed
to do so. 62 The arbitration agreement at issue in Stolt-Nielsen said nothing about
the availability of class arbitration of disputes. 63 The arbitration panel hearing
the matter decided that, because of the nature of the dispute, the parties could be
64
ordered to arbitrate their dispute in a class-wide arbitration. The Court refused
to accept the panel's ruling; instead, holding that, absent specific approval, no
65
party could be forced into a class-wide arbitration proceeding. Arbitrators
therefore did not have the power to order class-wide arbitration where the
66
contract was silent on its availability. The Court stated that "a party may not be

compelled under the FAA to submit to class arbitration unless there is a
contractual basis for concluding that the party agreed to do so."6 A class action
arbitration agreement could not be inferred because the "changes brought about
by the shift from bilateral arbitration to class-action arbitration[]" are
fundamental. 68

Michael D. Schwartz, A Substantive Right to Class Proceedings: The False
60.
Conflict Between the FAA and NLRA, 81 FORDHAM L. REv. 2945, 2951 (2013).
61.
62.
63.
64.
65.
66.
67.
68.

559 U.S. 662, 684 (2010).
Id.
Id. at 668-69.
Id. at 669.
Id. at 684.
Id.
Id.
Id. at 686.
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As a result, the Court gave "effect to the contractual rights and expectations
of the parties . . 9."In an arbitration agreement, "as with any other contract, the
parties' intentions control . . . ."70 The Court stressed the contractual nature of an
arbitration agreement, stating "an arbitrator 'has no general charter to administer
justice for a community which transcends the parties' but rather is 'part of a
system of self-government created by and confined to the parties[.]"'" The Court
then deferred to the specificity of the arbitration contract, stating that "the
contractual nature of arbitration that parties may specify with whom they choose
to arbitrate their disputes." 72
Additionally, the class action process did not mesh with the benefits of
arbitration: "the relative benefits of class-action arbitration are much less
assured . . . 73 The Court further explained that "class-action arbitration
changes the nature of arbitration to such a degree that that it cannot be presumed
the parties consented to it by simply agreeing to submit their disputes to an
arbitrator." 74 The Court examined "fundamental changes" that have resulted
from the increased use of class-action arbitration noting "[a]n arbitrator ... no
longer resolves a single dispute between the parties to a single agreement, but
instead resolves many disputes between hundreds or perhaps even thousands of
parties." 75
The Court acknowledged the trade-off that occurs in two-party arbitration,
when "parties forgo the procedural rigor and appellate review of the courts in
order to realize the benefits of private dispute resolution: lower costs, greater
efficiency and speed, and the ability to choose expert adjudicators to resolve
specialized disputes." 76
E.

Class Action Resolution Is Incompatible with the Aims ofArbitration

The Supreme Court previously faced the question of collective action in
cases in which an arbitration agreement mandates individual arbitration. In
AT&T Mobility v. Concepcion, the Court faced a consumer arbitration agree-

69.
Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468,
479 (1989).
70.
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 626
(1985).
71.
Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 683 (2010) (quoting
Steelworkers v. Warrior & Gulf Nay. Co., 363 U.S. 574, 581 (1960)).
72.
Id.; see EEOC v. Waffle House, Inc., 534 U.S. 279, 288-89 (2002).
73.
Stolt-Nielsen, 559 U.S. at 685-86.
74. Id. at 685.
75.
Id. at 686.
76.
Id. at 685.
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ment that mandated that parties to the agreement could only bring claims in their
"individual capacity, and not as a plaintiff or class member in any purported class
or representative proceeding." 77
In Concepcion, a couple sued AT&T over their mobile phone contract,
claiming that the cell phone company engaged in deceptive advertising by falsely
claiming that their wireless plan included free cell phones. 7 8 Subsequently, the
court merged the suit with a putative class action alleging that AT&T engaged in
79
false advertising and fraud in conjunction with the free phone offer. AT&T
moved the district court to dismiss the suit, citing the subscriber contract, which
required the parties to submit disputes to individual arbitration rather than filing
a class action lawsuit.so The Conceptions sought relief from the terms of the
arbitration agreement.8 1 The district court denied AT&T's motion to compel
arbitration, citing California law which essentially prohibited the enforcement of
82
contracts containing class action waivers.
83
The Ninth Circuit affirmed. The appellate court, like the trial court, applied
California's Discover Bank rule. The Discover Bank rule referred to the
84
California Supreme Court's decision in Discover Bank v. Superior Court. This
rule required courts to invalidate class action waivers on unconscionability
grounds when (1) the waiver is in a "take it or leave it" consumer contract;
(2) the waiver involves a dispute with a predictably small amount of damages;
and (3) it is alleged that the party with superior bargaining power engaged in a
scheme to deliberately cheat consumers." The California rule, like similar public
policy based state laws elsewhere, had the practical effect of prohibiting class
action waivers in an arbitration agreement.
The Ninth Circuit did not believe that the FAA preempted the DiscoverBank
rule. As noted previously, the FAA requires courts to enforce arbitration clauses
as written except "upon grounds as exist at law or in equity for the revocation of
77. AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 336 (2011).
78. Id. at 337.
79. Id.
80. Id.
81. Id.
Laster v. T-Mobile USA, Inc., No. 05CV1167, 2008 WL 5216255, at *11 (S.D.
82.
Cal. Aug. 11, 2008). The district court faced a difficult task, as it could not characterize the
arbitration agreement as unfair. See id. at 12. In fact, the court acknowledged that the AT&T
agreement contained favorable arbitration terms. See id at *9 The court described the agreement as "quick, easy to use, and prompts full or, as described by Plaintiffs, even excess
payment to the customer without the need to arbitrate or litigate." Id. at *11

83.
84.
85.
2005).

See Laster, 584 F.3d at 855 (9th Cir. 2009).
See id. at 854-55, 857.
See id. at 854; Discover Bank v. Superior Court of L.A., 113 P.3d 1100, 1110 (Cal.
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any contract." 86 According to the Ninth Circuit, Discover Bank did not
discriminate against arbitration agreements; instead, it "placed arbitration
agreements with class action waivers on the exact same footing as contracts that
bar class action litigation outside the context of arbitration." 87
However, the Supreme Court reversed the Ninth Circuit, holding that the
"DiscoverBank rule [] interferes with arbitration."88 In its decision, the Supreme
Court relied on its previous finding in Stolt-Nielsen: that silence in arbitration
agreements covered by the FAA precluded arbitrators from imposing class-wide
arbitration. 89 The Supreme Court signaled to federal and state courts that any
attempt to impose class-wide arbitration may violate the FAA, as the FAA
preempts any state laws that prohibit contracts from disallowing class-wide
arbitration. 90 "Because it 'stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress,"' the Supreme Court
agreed that the contract was enforceable as written, and prohibited the plaintiffs
from bringing claims in class wide proceedings. 9 1
The Court acknowledged that the FAA does not preempt "generally
applicable contract defenses." 92 Nevertheless, the Court overruled Discover
Bank, even though the doctrine purported to apply the generally applicable
defense of unconscionability. 93 The Discover Bank rule went beyond unconscionability, by refusing to permit courts to enforce class action waivers in cases
involving small sums of money. 94 The Court noted that California's unconscionability rule had a negative impact on arbitration clauses. 95 Because the rule
invalidated a large proportion of arbitration agreements, the rule must violate the
policy in favor of arbitration. 96 The Supreme Court found that the California law

86.
9 U.S.C. § 2 (2012).
87.
Laster, 584 F.3d at 858 (quoting Shroyer v. New Cingular Wireless Servs., Inc.,
498 F.3d 976, 990 (9th Cir. 2007)).
88.
AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 346 (2011).
89.
Id. at 347 (citing Stolt-Nielsen, SA v. AnimalFeeds, Inc., 559 U.S. 684, 686
(2010)) ("We then held that the agreement at issue, which was silent on the question of class
procedures, could not be interpreted to allow them because the 'changes brought about by the
shift from bilateral arbitration to class-action arbitration' are 'fundamental."') (quoting Hines

v. Davidowitz, 312 U. S. 52, 67 (1941)).
90.
Id. at 341.
91. Id. at 352.
92. Id. at 343.
93.
See id. at 352.
94.

Concepcion, 563 U.S. at 341.

95.
96.

Id. at 341-43.
Id. at 343.
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interfered with the FAA's principle purpose: enforcing "arbitration agreements
97
according to their terms so as to facilitate streamlined proceedings."
The Court gave guidance as to what it believed the FAA does not pre-empt.
"States remain free to take steps addressing the concems that attend contracts of
adhesion-for example, requiring class action-waiver provisions in adhesive
arbitration agreements to be highlighted. Such steps cannot, however, conflict
with the FAA or frustrate its purpose to ensure that private arbitration agreements
98
are enforced according to their terms."
F.

The Supreme Court Recognized the Negative Consequences ofImporting
Class Action Concepts into the ArbitrationArena

In Concepcion, the Supreme Court recognized that requiring parties to
engage in class action suits would undermine one of arbitration's key
99
advantages-the more efficient resolution of disputes. Numerous issues that
would not arise in an individual arbitration would have to be considered and resolved for a class action judgment.'" For a class action judgment to bind
absentee class members, an arbitration panel would have to decide matters of
class certification, class notice, opt-out procedures, class discovery, and class
10
member participation.
The Concepcion Court found that it was "unlikely that in passing the FAA
Congress meant to leave the disposition of these procedural requirements to an
arbitrator."l 02 When Congress enacted the FAA to promote arbitration, it was
03
individual arbitration that was contemplated, not collective. At the time of the
FAA's enactment, arbitration agreements called for arbitration on an individual
basis: "[C]lass arbitration was not even envisioned by Congress when it passed
the FAA in 1925[.]"' Thus, "[r]equiring the availability of classwide arbitration
interferes with fundamental attributes of arbitration and thus creates a scheme
05
inconsistent with the FAA."'
97. Id. at 344 (The Court seemed to suggest that questions of fairness were addressed
in the arbitration agreement, which proved that AT&T would pay claimants $7500 and twice
their attorneys' fees if they obtained an award greater than AT&T's last settlement offer).
Id. at 347 n.6.
98.
See id. at 344 ("The point of affording parties discretion in designing arbitration
99.
processes is to allow for efficient, streamlined procedures tailored to the type of dispute.").
100. See id. at 347.
101. See id. at 349.
102. Id. at 349.
103. Id.
104. Id.
105. Id. at 344; Oxford Health Plans, LLC v. Sutter, 133 S. Ct. 2064, 2071 (2013). As
question of whether the agreement provides for a class action, the Supreme Court has
the
to
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In Concepcion, the Court enumerated three aspects of class-wide arbitration
that would undermine the FAA. 10 6 First, the Court stated that class-wide
arbitration "[r]equiring the availability of classwide arbitration interferes with
fundamental attributes of arbitration and thus creates a scheme inconsistent with
the FAA."l0 7 Second, the Court noted the difficulties of incorporating the
procedural formalities of class actions into arbitration. 08 The Court found that
this level of procedural formality was inconsistent with conventional
arbitration.1 09 The Court noted that Congress did not likely intend for arbitrators
to be forced to confront the types of issues that arise in class litigation." 0 Third,
the Court recognized that the limited rights to appeal arbitration decisions made
it "poorly suited to the higher stakes of class litigation.""' The Court noted that
defendants who were willing to accept the risk of wrong decisions in cases
involving individual litigants may not accept that risk in class-wide claims.' 12
Furthermore, the Court recognized that class action adjudication may
involve hundreds or even thousands of parties, it may bind parties that are not
involved in the arbitration, and destroys the confidentiality aspect of employment
arbitration.' 13 Finally, the Court noted that the FAA permits an agreement on
class-wide resolution, because the FAA "requires courts to honor parties'
expectations."l l4 But if the parties did not contract for class-wide arbitration,
state law may not insist on it.
After Concepcion, it appeared clear the FAA preempts attacks on arbitration.
The Court stated "[w]hen state law prohibits outright the arbitration of a
particular type of claim, the analysis is straightforward: The conflicting rule is
displaced by the FAA."'15 In his concurring opinion, Justice Thomas noted that
if the FAA "means anything, it is that courts cannot refuse to enforce arbitration
agreements because of a state public policy against arbitration, even if the policy

agreed that the agreement at issue may cede that issue to the arbitrator. Id. The Court found
that an arbitrator had not exceeded his powers in finding the availability of class action. Id.
This decision was based on the text of the agreement, which gave to the arbitrator the power
to construe the agreement. See id.
106. See Concepcion, 563 U.S. at 348. These critiques are equally valid in regard to
requiring the availability of class action litigation of employment claims.
107. Id. at 344.
108. Id. at 348.
109. Id.
110. Id. at 349-50.
111. Id.
112. Id. at 350.
113. Id. at 348.
114. Id. at 351.
115. Id. at 341.
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nominally applies to 'any contract."' 1 l 6 Justice Thomas stressed that "[c]ontract
defenses unrelated to the making of an agreement-such as public policy-could
17
not be the basis for declining to enforce an arbitration clause."I
III. THE BOARD ARGUES THAT THE FREEDOM TO ENGAGE IN CONCERTED
ACTIVITIES PRESERVES THE RIGHT TO CLASS WIDE RESOLUTION OF DISPUTES

A.

A Summary of the Board'sArgument

In In Re D.R. Horton, the Board found that the NLRA prohibits employers
from requiring employees to waive the right to concerted legal redress of claims
arising out of their employment." 8 According to the Board, concerted legal
11 9
The Horton
redress of claims includes class action litigation or arbitration.
litigation.
and
comment,
thought,
of
deal
great
a
generated
decision has
The Board argues two factors. First, the NLRA protects an employee's right
to concerted action for mutual aid and protection and thereby invalidates
employer-mandated waivers of the right to pursue collective remedies. Second,
that the FAA does not conflict with or trump the NLRA because the FAA
protects against the enforcement of illegal contracts. Section 7 of the NLRA
states:
[e]mployees shall have the right to self-organization, to form, join, or
assist labor organizations, to bargain collectively through representatives of their own choosing, and to engage in other concerted activities
for the purpose of collective bargaining or other mutual aid or
protection ... .120
According to the Board, Section 7 prevents employees from being required
to waive any right to collective action, which would include the possibility of a
class action claim. 121 Section 8 enforces Section 7 by deeming that "[i]t shall be
an unfair labor practice for an employer . . . to interfere with, restrain, or coerce
122
employees in the exercise of the rights guaranteed in section [7] of this title."
"The Board is empowered ... to prevent any person from engaging in any unfair
labor practice . . . affecting commerce."123
116. Id. at 352-53 (Thomas, J., concurring).

117. Id. at 355.
118.

D.R. Horton, Inc., 357 N.L.R.B. 2277 (2012).

119. See id. at 2287.
120. 29 U.S.C. § 157 (2012).
121. See D.R. Horton, 357 N.L.R.B. at 2278.
122. 29 U.S.C. § 158(a)(1) (2012).
123. Id. § 160(a).
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The Board anchored its decision, in part, on the FAA savings clause, which
invalidates arbitration agreements that violate the law:
A written provision in any maritime transaction or a contract evidencing
a transaction involving commerce to settle by arbitration a controversy
thereafter arising out of such contract or transaction . .. shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract. 124
The Board argues that the savings clause, in exempting agreements that
would be invalid under contract law, protects section 7 rights. 125 And contracts
"stipulated for the renunciation by the employees of rights guaranteed by the
[NLRA] are . .. appropriate subjects for ... remedial action [by] the Board." 1 2 6
In accordance with this longstanding doctrine, "the Board ... has found unlawful
employer-imposed, individual agreements that purport to restrict Section 7 rights
- including, notably, agreements that employees will pursue claims against their
employer only individually."1 27
Its reasoning relied in part on the history of early labor laws. Before the
NLRA, and its predecessor Norris-LaGuardia Act of 1932, employees used the
legal system to sue their employers to enforce their (admittedly limited) rights. 128
Although these suits typically involved a sole plaintiff, other actions existed that
permitted more than one employee to join. 129 Of course, the use of the judicial
process was just one way to exercise employee rights. Workers typically
preferred other means of action, e.g., protesting or going on strike.130 Still, the
employees always had access to legal processes, even if as a last resort.'3 1
The Norris-LaGuardia Act invalidated "yellow dog" contracts-agreements
in which the employee agreed not to join a union. 132 The statute also addressed
124. 9 U.S.C. § 2; see D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 359 (5th Cir. 2013).
125. See id. at 355.
126. Nat'l Licorice Co. v. NLRB, 309 U.S. 350, 361 (1940). "[I]t will not be open to
any tribunal to compel the employer to perform the acts, which, even though he has bound
himself by contract to do them, would violate the Board's order or be inconsistent with any
part of it." Id. at 365. J.I. Case Co. v. NLRB, 321 U.S. 332, 337 (1944) ("Wherever private
contracts conflict with [the Board's] functions, they obviously must yield or the [NLRA]
would be reduced to a futility.").
127. D.R. Horton, Inc., 357 N.L.R.B. 2277, 2280 (2012).
128. Charles A. Sullivan & Timothy P. Glynn, Horton Hatches the Egg: Concerted
Activity Includes ConcertedDispute Resolution, 64 ALA. L. REv. 1013, 1015 (2013).
129. Id. at 1016.
130. Id.
131. Id.
132. D. R. Horton, Inc., 357 N.L.R.B. 2277, 2281 (2012); Sullivan & Glynn, supranote
128, at 1016.
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concerted action, stating that workers "shall be free from the interference, restraint, or coercion of employers of labor, or their agents, in the designation of
such representatives or in self-organization or in other concerted activities for
the purpose of collective bargaining or other mutual aid or protection[.]"1 33
Three years afterward, the NLRA echoed the policies found in the NorrisLaGuardia Act. 134

The Board views the primary purpose of labor laws as protecting "the right
of workers to engage in concerted activities for mutual aid and protection,
regardless of whether the workplace is unionized."' The Board thus considers
any restriction on the right to engage in collective action in the same light as an
agreement that prevents "organizing or protesting or striking." 1 36
B.

In Horton, the BoardFound Class Action Waivers
Constitutedan Unfair Labor Practice

The Horton case arose out of an arbitration agreement between D.R. Horton,
the employer, and a group of former employees. The arbitration agreement
provided that, in the event of a dispute, both the employee and the employer
voluntarily waived all rights to trial in court before a judge or jury on all claims
between them.137 Moreover, "all disputes and claims" would "be determined
exclusively by final and binding arbitration[.]" 138 Further, the arbitration
agreement contained a class action waiver provision stating the arbitrator
"[would] not have the authority to consolidate the claims of other employees"
and would "not have the authority to fashion a proceeding as a class or collective
action or to award relief to a group or a class of employees in one arbitration
proceeding."' 39
The employee plaintiffs alleged that they had been misclassified as
exempt from the statutory overtime provisions of the Fair Labor Standards Act
(FLSA). 140 After termination of employment, the employees attempted to
initiate a class action arbitration against D.R. Horton.141 In its response, D.R.
Horton countered that the arbitration agreement prohibited collective action

133.
134.
135.
136.
137.
138.
139.
140.
141.

29 U.S.C. § 102 (2012).
See Sullivan & Glynn, supranote 128, at 1046.
Id. at 1017.
Id.
D. R. Horton, Inc., 357 N.L.R.B. 2277, 2277 (2012).
Id.
D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 348 (5th Cir. 2013).
See id. at 349.
Id.

GONZAGA LAW REVIEW

560

Vol. 52:3

claims. 14 2 Instead, D.R. Horton invited the employees to initiate individual
arbitration proceedings.1 43
Rather than initiating arbitration proceedings, the employee plaintiffs filed
unfair labor practice charges with the Board, alleging that the class waiver
provision in the arbitration agreement violated the NLRA.'" After a hearing, an
administrative law judge (ALJ) found in favor of the employees, holding that the
arbitration agreement violated the NLRA because its language could cause
employees to believe that they could not file an unfair labor practice charge. 14 5
After review by the Board, a two-member panel upheld the ALJ's decision that
the arbitration agreement violated Section 7.146 The Board believed that the
agreement prohibited the plaintiff and the other employees from engaging in their
Section 7 rights to engage in protected concerted activities.1 47 Further, the Board
found that the company's arbitration agreement also violated Section 8(a)(1) of
48
the NLRA.1

In Horton, the Board acknowledged the many Supreme Court decisions
favoring arbitration. Nevertheless, the Board found that requiring employees to
waive the opportunity for class action, in the absence of a collective bargaining
agreement, constituted an unfair labor practice.1 49
The Board's decision in Horton rested on its interpretation that Section 7
rights are substantive. The Supreme Court previously held that the FAA does not
require arbitration if it requires the parties to waive substantive rights.150 If the
ability to file a class action lawsuit is a substantive right, any waiver would be
ineffective. The Board found that an agreement providing for only individual
arbitration was an agreement that prohibits employees from exercising
substantive rights. 51
The Board noted that no conflict existed between the NLRA and the FAA
because the latter does not require the enforcement of arbitration agreements that
conflict with substantive provisions of federal law.' 5 2 This is because a
requirement that would require parties to waive substantive rights is not subject

142. Id.
143. Id.
144. Id.
145. See id.
146. See D.R. Horton, Inc., 357 N.L.R.B. 2277, 2277 (2012) (Chairman Mark Gaston
Pearce and Member Craig Becker presiding).
147.

See D.R. Horton, 737 F.3d at 349 & n. 1.

148.
149.
150.

See id. at 349.
See D. R. Horton, Inc., 357 N.L.R.B. 2277, 2277 (2012).
See D.R. Horton, 737 F.3d at 358.

151.

See D.R. Horton, Inc., 357 N.L.R.B. at 2289.

152. Id. at 2285-88.
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to the FAA.153 Thus, the Board treated the arbitration agreement between
employees and D.R. Horton as it would any contract that violated the NLRA.
C.

The Fifth CircuitRejects the Board'sInterpretation

In D.R. Horton, Inc. v. National Labor Relations Board, the Court of
Appeals for the Fifth Circuit confronted the Board's Horton order. 154 There,
D.R. Horton alleged two things. First, it argued that the Board was not properly
constituted when it issued its decision.' Second, D.R. Horton argued that the
Board's decision was not consistent with the FAA, as well as the Supreme Court
cases that interpreted it.156
The Fifth Circuit sided with the employer and rejected the Board's argument,
refusing to adopt its interpretation of the relevant statutes. The court found that
class action waiver provisions contained in mandatory, pre-dispute arbitration
agreements, governed by the FAA, are enforceable.' The rule applies
regardless of the Section 7 right of employees to engage in concerted activities
8
under the NLRA.15

After first dispensing with the question of the Board's constitution at the
time of the decision, 159 the court turned to the question of the interaction between
the FAA and the NLRA. The court undertook a detailed analysis of the question
as to whether "the rights of collective action embodied in [the NLRA] make it
distinguishable from cases which hold that arbitration must be individual
arbitration[.]"l 6 0 Thus it was acknowledged that the filing of class and collective
actions may be protected by the NLRA. 16 1 Nevertheless, according to the Fifth
Circuit, "[t]o stop here, though, is to make the NLRA the only relevant authority.
The [FAA] has equal importance in our review. Caselaw under the FAA points
us in a different direction than the course taken by the Board."1 62

153.
154.
155.

See D.R. Horton, 737 F.3d at 360.
Id. at 344.
Id. at 352.

156. Id. at 356.
157. See id. at 362.
158. See D.R. Horton, 737 F.3d at 357. One should note that in this case, the Fifth
Circuit found in the employee's favor on one aspect, holding that DR. Horton violated the
NLRA because its arbitration agreement could be reasonably interpreted to prohibit employees
from filing unfair labor practice charges with the National Labor Relations Board. Id. at 348.

159. See id. at 354.
160. Id. at 362.
161. See id. at 357.
162. Id.
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Instead, the court noted that courts consistently rejected "attempts to assert
a statutory right that cannot be effectively vindicated through arbitration."l 63 in
analyzing the FAA and the relevant judicial interpretations, the Horton court
found no substantive right to the use of class procedures.'6" The court
unequivocally noted that a class action is "a procedural device." 65
The court reviewed numerous cases that concluded "that there is no
right to use class procedures under various employment-related statutory
frameworks." 66 For instance, courts have found no substantive rights to class
procedures under the ADEA as well as cases brought pursuant to the FLSA.'67
The Fifth Circuit noted the Board's argument that employee-employer
contracts that prohibit collective action are governed by Section 7, and that the
existence of the arbitration agreement is irrelevant.' 6 8 The Board's interpretation
relied on its weighing of public policies involved and its belief that, in the event
of a conflict, the FAA must yield.1 69
The Horton court rejected the Board's analysis of the savings clause and its
purported invalidation of the arbitration agreement at issue. Relying on the
Supreme Court's decision in AT&T Mobility v. Concepcion, the court found that
"the Board's rule [did] not fall within the FAA's savings clause."o The Supreme
Court's recitation of the numerous differences between class arbitration and
traditional arbitration was influential.171
The Fifth Circuit acknowledged the facial neutrality of the Board's
interpretation, noting that it required "only that employees have access to
collective procedures in an arbitral or judicial forum .... " 7 2 Nevertheless, the
court found that "the effect of [the Board's] interpretation is to disfavor
arbitration"1 73 and that "[r]equiring a class mechanism is an actual impediment
to arbitration and violates the FAA." 74 The court explained that "[n]either the
NLRA's statutory text nor its legislative history contains a congressional

163. Id. at 357.
164. See id.
165. Id. (citing Reed v. Fla. Metro. Univ., Inc., 681 F.3d 630, 643 (5th Cir. 2012),
abrogatedon other grounds by Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064 (2013)).
166. Id.
167. Id. (citing Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 32 (1991).
168. Id. at 355.
169. Id. at 358.
170. Id. at 359.
171. Id.
172. Id.
173. Id.
174. Id. at 360.
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command against the application of the FAA."l7 5 Therefore, it would be
improper to infer such a congressional command. As a result, the court found
that the class waiver provision in the arbitration agreement should be enforced
according to its terms. 176
Nevertheless, D.R. Horton did not completely escape the court's oversight.
The court found a violation of the NLRA in the language of the agreement. The
agreement stated that the employee "knowingly and voluntarily waiv[es] the
right to file a lawsuit or other civil proceeding relating to Employee's
employment. ... "177 The court reasoned that this language could lead to the
belief among employees that they were prohibited from filing unfair labor
practices claims with the Board.1 78 The court noted that the employer should
clarify the agreement so that employees are aware that they retain the right to file
charges with the Board, regardless of their arbitration agreement. 17 9
D.

Most Courts Have Rejected the Board's Position

Prior to the Lewis decision,' 80 most courts rejected the Board's assertion that
the NLRA bans class action waivers in employment arbitration agreements. Four
circuit courts of appeal have, indirectly or directly, rejected the Board's position.
1.

The Fifth Circuit

On two occasions, the Fifth Circuit reiterated its belief that the Board is
incorrect in its direction. As discussed above, in Horton, the Fifth Circuit
examined at length the question of whether "the rights of collective action
embodied in [the NLRA] make it distinguishable from cases which hold that
be individual arbitration."' 8 ' The court found that "the answer
arbitration must
82
[was] 'no.'"'
In Murphy Oil USA v. NLRB, the Fifth Circuit faced the issue of whether the
NLRA forbids enforcement of arbitration agreements that include class and
collective action waivers.' 83 Once again, the court found that the answer was no.
The court concluded that the employer in that case did not commit an "unfair

175.

Id. at 361.

176.
177.
178.
179.
180.
181.
182.
183.

Id. at 360.
Id. at 363 (alteration in original).
Id.
Id. at 348.
Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th Cir. 2016).
Id. at 362.
Id.
Murphy Oil USA, Inc. v. NLRB, 808 F.3d 1013, 1018 (5th Cir. 2015).
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labor unfair labor practice by requiring employees to relinquish their right to
pursue class or collective claims in all forums .*... "184
Notably, the Fifth Circuit expressed mild criticism of the Board's disregard
for its Horton decision and active pursuit of employers. "Though the Board might
not need to acquiesce in our decisions, it is a bit bold for it to hold that an
employer who followed the reasoning of our Horton decision had no basis in fact
or law or an 'illegal objective' in doing so. The Board might want to strike a
more respectful balance between its views and those of circuit courts reviewing
85
its orders."'
2.

The Eighth Circuit

Other courts echoed the findings of the Horton decision. In two separate
cases, the Eighth Circuit resolved the issue of the enforceability of individual
arbitration agreements in favor of the employer. In Owen v. Bristol Care, the
Eighth Circuit faced a case where an employer-mandated arbitration agreement
contained a waiver prohibiting the parties "from arbitrating claims subject to
[the] Agreement as, or on behalf of, a class . . . ."186 The trial court, citing the
Board's decision in Horton, declared the arbitration agreement invalid because
it contained the class action waiver. 187 The appellate court, however, refused to
accept the district court's interpretation and rejected the rationale argued by the
Board.188 Instead, the Eighth Circuit joined other "circuits that have held that
arbitration agreements containing class waivers are enforceable in claims
brought under the FLSA." 89
Recently, in Cellular Sales v. National Labor Relations Board, the Eighth
Circuit faced the issue again, this time in a case with the Board as a party. 190 The
court confronted a Board decision finding that the employer, "Cellular Sales of
Missouri, LLC (Cellular Sales) had violated [the NLRA] by maintaining and
enforcing a mandatory arbitration agreement under which employees waived
their rights to pursue class or collective action to redress employment-related
disputes in any forum." 91 The Board also found that employees would believe

184.
185.
186.
original).
187.
188.
189.
190.
191.

Id.
Id. at 1021.
Owen v. Bristol Care, Inc., 702 F.3d 1050, 1051 (8th Cir. 2013) (alteration in
Id. at 1052.
Id. at 1055.
Id.
Cellular Sales of Mo., LLC v. NLRB, 824 F.3d 772, 774 (8th Cir. 2016).
Id.
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that the arbitration agreement prevented them from filing unfair labor practices
charges with the Board. 192
The Eighth Circuit noted that it would "defer to the Board's interpretation of
the NLRA 'so long as it is rational and consistent with that law[J'. . ."193 But the
court.warned that it did not have to defer to the Board's interpretation of any
other federal statute.' 94
The court acknowledged that the Fifth Circuit rejected the Board's position
that use of class action procedure was a substantive right under section 7 of the
NLRA.1 95 Moreover, the court noted that the Fifth Circuit rejected the Board's
interpretation that a contract would fall within the FAA savings clause. The
CellularSales court then revisited its own decision in Owen. Relying on Owen,
the court found that the employer did not violate the NLRA" by requiring its
employees to enter into an arbitration agreement that included a waiver of class
or collective action in all forums to resolve employment-related disputes."l 96
3.

The Second Circuit

The Second Circuit agreed with both the Horton and Owen decisions. In
Sutherland v. Ernst & Young, the court found that "[1]ike the Eighth Circuit ...
we decline to follow the [Board's] decision in D.R. Horton."197 Moreover, the
court stated that it "never deferred to the Board's remedial preferences where
such preferences potentially trench upon federal statutes and policies unrelated
to the NLRA."' 98
The Sutherland case involved a claim arising under the FLSA. Just as in
Owen, the court found that the FLSA did not contain a "contrary congressional
command" prohibiting waiver of class actions.1 99 In addition, the Second Circuit
found that the FLSA's requirement that employees opt in to a collective action
impliedly provided the employees with an opportunity to opt out. 2 00

192. Id.
193. Id. at 775.
194. Id.

195. Id. at 776.
196.
197.
198.
199.
200.

Id.
Sutherland v. Ernst & Young, LLP, 726 F.3d 290, 297 n.8 (2d Cir. 2013).
Id.
Id. at 296.
See id. at 297.
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Decisions Create a Split Among the Circuits
1.

Lewis v. Epic Systems

In Lewis, the plaintiff executed an arbitration agreement with his
employer. 201 The agreement contained language that Lewis waived any "right to
participate in or receive money or any other relief from any class, collective, or
representative proceeding." 202 The agreement provided further that by continuing to work for his employer, Lewis was deemed to have accepted its
terms. 203 Nevertheless, Lewis filed a suit in federal court in Wisconsin on behalf
of himself and other similarly situated employees alleging the company had
violated the FLSA by misclassifying and depriving them of overtime. 2 04
Lewis responded to his employer's motion to compel arbitration that the
agreement's class and collective action waiver was unenforceable because it
interfered with his right to engage in concerted activities under section 7 of the
NLRA. 205 The district court agreed with Lewis.

20 6

The Seventh Circuit adopted the Board's argument that engaging in class,
collective or representative proceedings is a concerted activity and therefore a
protected right under section 7 of the NLRA.20 7 Accordingly, it would violate
section 8 of the NLRA for the employer to require agreement with the class
action waiver as a mandatory term of employment. The Seventh Circuit's
analysis of legislative history and purpose indicated that "concerted activity"
208evni
includes representative, class, joint and collective actions.
Moreover, even if
the court were to find the term "concerted activity" ambiguous, it would then
give deference to the Board's interpretation of that term and find the class action
waiver to be unlawful.209
The court rejected the employer's argument that the FAA required enforcement of the arbitration agreement.2 10 In fact, the court seemed to minimize the
FAA's application to the dispute. "[I]t is not clear to us that the FAA has anything
201.
202.
203.
204.

Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1151 (7th Cir. 2016).
Id.
Id.
Id. at 1151.

205.

See id.

206. Id.
207. Id. at 1155-56.
208. Id. at 1153.
209. Id. at 1153 ("But even if Section 7 were ambiguous-and it is not-the Board, in
accordance with the reasoning above, has interpreted Sections 7 and 8 to prohibit employers
from making agreements with individual employees barring access to class or collective
remedies.").

210. Id. at 1156-57.
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to do with this case." 211 Nevertheless, it was argued that "even if the NLRA killed
off the collective-action waiver, the FAA resuscitates it, and along with it, the
rest of the arbitration apparatus." 212 The court stated that "for there to be a
conflict between the NLRA and the FAA, the FAA would have to mandate the
213
The court also referred to the
enforcement of Epic's arbitration clause."
with the NLRA." 214
clashes
FAA
the
that
show
to
"heavy presumption
The Lewis court determined that no conflict existed "between the NLRA and
215
The court found that the statutory
the FAA, let alone an irreconcilable one."
requirement to place arbitration agreements on the same footing as other
216
contracts did not conflict with its decision favoring the Board.
The Lewis court found that the FAA's savings clause prevented a conflict.
The savings clause states that arbitration agreements are "enforceable, save upon
217
such grounds as exist at law or in equity for the revocation of any contract."
Thus, the savings clause became the means to reconcile the potential conflict
between the NLRA and the FAA. 218 Because the court found the arbitration
agreement to violate the NLRA, and because an illegal agreement is unenforceable, no conflict exists. "Because the provision at issue is unlawful under Section
7 of the NLRA, it is illegal, and meets the criteria of the FAA's saving clause for
219
nonenforcement. Here, the NLRA and FAA work hand in glove."
The Lewis court criticized the Fifth Circuit's opinion in D.R. Horton. The
court complained that the Fifth Circuit "makes no effort to harmonize the FAA
and the NLRA. When addressing the interactions of federal statutes, courts are
22
not supposed to go out looking for trouble ... ." 0 Rather, courts should
22
"employ a strong presumption that the statutes may both be given effect." 1The
Lewis court further stated that "finding the NLRA in conflict with the FAA would
222
render the FAA's saving clause a nullity."

211.
212.
213.
214.
215.
216.
217.
218.
219.
220.
221.
222.

Id. at 1156.
Id.
Id.
Id. at 1157.
Id.
Id. at 1158.
Id.
See id.
Id.
Id. at 1158.
Id.
Id. at 1159.
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Morris v. Ernst & Young, LLP

In Morris, the employer (Ernst & Young) required the employee plaintiffs
to sign agreements not to join with other employees in bringing legal claims
against the company. The waiver "required employees to (1) pursue legal claims
against Ernst & Young exclusively through arbitration and (2) arbitrate only as
223
individuals and in 'separate proceedings."'
The Ninth Circuit sided with the employees. The court noted that resolution
"turns on a well-established principle: employees have the right to pursue workrelated legal claims together." 22 4 According to the court, "[c]oncerted activitythe right of employees to act together-is the essential, substantive right
established by the NLRA." 2 25
The Ninth Circuit echoed the Seventh Circuit's finding in Lewis that no
conflict existed between the NLRA and the FAA, because of the FAA's savings
clause. Because the agreement required employees to bring claims separately,
the NLRA rendered it illegal, and therefore enforcement was not required under
the FAA's saving clause. 226
The Morris court argued that the FAA did not prevent the invalidation of the
class action waiver. In fact, the court noted that a "provision in a contract that
required court adjudication as the exclusive remedy would equally violate the
NLRA. The NLRA obstacle is a ban on initiating, in any forum, concerted legal
claims-not a ban on arbitration." 227
The Morris court also held that the employees had a substantive, as opposed
to a procedural, right to pursue concerted work-related legal claims.22 8 The court
noted that "the distinction between 'substantive' rights and 'procedural' rights in
federal law" was crucial. 2 29 "The Supreme Court has often described rights that
are the essential, operative protections of a statute as 'substantive' rights."230
Accordingly, because the agreement illegally purported to waive substantive
rights, the FAA did not mandate the agreement's enforcement.

223.
224.
225.
226.

Morris v. Ernst & Young, LLP, 834 F.3d 975, 979 (9th Cir. 2016).
Id. at 980.
Id.
Id. at 984, 990.

227. Id. at 984.

228. Id. at 990.
229. Id. at 985.
230. Id.

2016/17
F.

MANDATING INDIVIDUAL ARBITRATION

569

The Academic Community in Large PartSupports the Board

23
Legal scholarship has for the most part embraced the Board's position. 1
Most scholarship on this issue has concluded that arbitration agreements
containing a waiver of collective action are rendered invalid by the protections
of the NLRA. Many in the academy "view the Board's position in D.R. Horton
as a welcome departure from the trend toward foreclosing the collective action
rights of employees."232
Many scholars agree with the position that employees required to waive class
action have been deprived of their section 7 rights. A sample of the immediate
commentary after the Lewis decision summarizes the academic consensus well.
Professor Jean Sternlight described the Lewis decision as a "well-reasoned
decision."2 33 Professor Charles Sullivan, a signatory of the amicus brief filed
with the Seventh Circuit, expressed his approval of the decision and described it
as "worth reading." 2 34 Professor Szalai described the decision as a "great victory
for employees." 235
More than a decade ago, Professor Ann Hodges sought to answer the
question of whether compulsory arbitration could be reconciled with section 7
rights.236 Hodges examined the potential for conflict between the increasing use
of mandatory arbitration agreements and their impact on the section 7 rights of
employees. Looking at the impact of arbitration agreements on class-wide
activity, she concluded that the Board and the courts should "invalidate
237
agreements that diminish section 7 rights."
Professor Katherine Stone described collective litigation as "under
threat." 238 Stone notes that the increased use of arbitration, and the law

231. Greene & O'Brien, supra note 27, at 80.
232. Id. at 79.
233. Jill Gross, Seventh Circuit Protects Employees' Right To Bring Collective
Actions, DespiteArbitral Waiver, INDISPUTABLY (May 27, 2016), http://www.indisputably.org
/?p-9182.
234. Workplace Prof, Mandatory Class Procedure Waivers on the Ropes?,
WORKPLACE PROF BLOG (May 30, 2016), http://lawprofessors.typepad.com/laborprofblog
/2016/05/mandatory-arbitration-on-the-ropes.html.
235. Seventh Circuit Creates CircuitSplit With Landmark Decision Giving Big Victory
to Employees, OUTSOURCING JUST., http://www.outsourcingjustice.com/lewis-epic-arbitra
tion-nlra-horton/ (last visited Mar. 7, 2017).
236. Ann C. Hodges, Can Compulsory Arbitration Be Reconciled With Section 7
Rights?, 38 WAKE FOREST L. REv. 173 (2003).
237. Id. at 173.
238. Katherine V. W. Stone, Procedure, Substance, And Power: Collective Litigation
and Arbitration Under the LaborLaw, 61 UCLA L. REv. Disc. 164, 166 (2013).
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supporting that use, "undermin[es] the ability of consumers and employees to
assert their rights collectively. "239
More recently, Professors Greene and O'Brien addressed the issue of class
action waivers in employment arbitration agreements. Their article carefully
reviewed the cases that have thus far faced the potential conflict between the
FAA and the NLRA. The article acknowledged that most federal circuit courts
of appeal and most federal district courts sided with the FAA, finding that the
NLRA does not trump the arbitration statute. 240 Nevertheless, Greene and
O'Brien conclude that section 7 rights are preserved by the FAA's "savings
clause" that forbids enforcement of an arbitration agreement that would be
illegal.24 1
In another recent article addressing this question, Professors Sullivan and
Glynn concluded that concerted action includes collective dispute resolution. 242
Although their article predated the Fifth Circuit's final word in Horton, Sullivan
and Glynn reviewed the jurisprudence to date and concluded that courts that have
rejected challenges to the enforcement of arbitration agreements containing
collective action waivers were wrong.243
IV.

DISCUSSION: THE NLRA SHOULD NOT BE INTERPRETED TO PRECLUDE
CLASS ACTION WAIVERS IN ARBITRATION AGREEMENTS

There are many reasons, both legal and policy-driven, that courts should not
construe the NRLA to prevent the use of arbitration agreements containing class
action waivers.
The FAA demands enforcement of arbitration agreements with limited
exceptions. The analysis of class action waivers must necessarily begin with the
FAA. To avoid application of the statute, a party opposing enforcement of an
arbitration agreement must establish a reason that it should be invalidated. In
Horton, the Fifth Circuit discussed two possible exceptions to the rule mandating
enforcement of arbitration agreements: "(1) an arbitration agreement may be
invalidated on any ground that would invalidate a contract under the FAA's
'saving clause[;]' . . . and (2) application of the FAA may be precluded by

239.
240.
241.
242.

Id.
Greene & O'Brien, supra note 27, at 107-08.
Id. at 130.
Sullivan & Glynn, supra note 128, at 1013.

243. Id. at 1062 ("These courts are bound to refuse to enforce contracts that violate
federal public policy, and Horton correctly assessed federal labor law; as we have
demonstrated, that law must trump conflicting applications of the FAA.").
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another statute's contrary congressional command[.]" 2 " As seen below, neither
exception is present.
A.

Under the FAA, Courts Must Enforce All Arbitration
Agreements According to Their Terms

The country has now experienced many years of jurisprudential support for
the enforcement of arbitration agreements according to their terms. Once it is
clear that the parties have a contract that provides for arbitration of some issues
between them, "any doubts concerning the scope of arbitrable issues should be
245
resolved in favor of arbitration" as a "matter of federal law."
The FAA policy favoring arbitration applies equally to employment
agreements that require individual arbitration instead of class arbitration or class
actions. The FAA's purpose is "'to ensure the enforcement of arbitrations [sic]
agreements according to their terms. "'246 This mandate includes the enforcement
247
of terms regarding "with whom a party will arbitrate its disputes."
B.

The NLRA Does Not Provide a Substantive Right to Engage in
Class Wide Litigation or Arbitration

Proponents of the Board's position argue that the section 7 right to engage
in collective litigation is a substantive rather than procedural right. If this is true,
a contract calling for waiver of a right to engage in collective action would be
illegal and thus unenforceable under the FAA.
An arbitration agreement that only affects the dispute resolution procedure
does not violate the law, because such an agreement only modifies procedural
rights. In an agreement to arbitrate a dispute, "a party does not forgo the
substantive rights afforded by the statute; it only submits to their resolution in an
arbitral, rather than a judicial, forum." 248 And courts must enforce arbitration
agreements, even where the cause of action is based on statutorily granted

244.

D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 358 (5th Cir. 2013).

245.

See Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25

(1983); American Exp. Co. v. Italian Colors Restaurant, 133 S. Ct. 2304,2315 (2013) (Kagan,
J., dissenting).
246. D.R. Horton, 737 F.3d at 360 (quoting AT&T Mobility LLC v. Concepcion, 563
U.S. 333, 344 (2011)).
247. AT&TMobility, 563 U.S. at 344 (citing Stolt-Nielsen S. A. v. AnimalFeeds Int'l
Corp., 559 U.S. 662, 682 (2010)).
248.

(1985).

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628
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rights.24 9 In effect, the surviving "substantive claim is adjudicated through the
agreed upon arbitration procedures rather than standard judicial procedures."2 50
The judicial system enforces arbitration agreements because they change
only the procedure of the dispute resolution and not the substantive law
underlying the dispute. A waiver of access to the judicial system waives only a
procedural right. Arbitration agreements modify 'the manner and the means' by
which the litigants' rights are enforced." 25 1 The agreement represents a change
in the forum for resolution; it does not require a change in the substantive law.
Arbitration agreements act as a "specialized kind of forum selection clause."252
These clauses specify not only "the situs of the suit but also the procedure to be
used in resolving the dispute." 253
The Supreme Court previously distinguished between procedure and
substance in the arbitration context. In Rodriguez de Quitas, the Court indicated
that it would enforce a waiver of "procedural components" but not substantive
components of a statute. 254 An arbitration agreement may change the "'manner
and means' by which the litigants' rights are 'enforced[,]"' but an agreement to
waive substantive components of the statute, such as a stipulation on burden of
proof, would change "'the rules of decision by which [the] court...
adjudicate[s]."255
Class-wide resolution of disputes is not a substantive right. The Supreme
Court has recognized that "the right of a litigant to employ [Federal Rule of Civil
Procedure] 23 is a procedural right only, ancillary to the litigation of substantive
claims." 256 Class actions represent "an exception to the usual rule that litigation

249. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 23-24, 26 (1991) ("It is by
now clear that statutory claims may be the subject of an arbitration agreement . . . ."); see also
Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (2013) ("Courts must rigorously
enforce arbitration agreements according to their terms, including terms that specify with
whom [the parties] choose to arbitrate their disputes, and the 'rules under which that arbitration
will be conducted."' (alteration in original) (citations omitted) (quoting Dean Witter Reynolds
Inc. v. Byrd, 470 U.S. 213, 221 (1985); then quoting Stolt-Nielsen S.A. v. AnimalFeeds Int'l
Corp., 559 U.S. 662, 683 (2010); and then quoting Volt Info. Scis., Inc., v. Bd. of Trs. Of
Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989))).
250. Schwartz, supra note 60, at 2981.
251. Shady Grove Orthopedic Ass'n v. Allstate Ins., 559 U.S. 393,407 (2010) (quoting
Miss. Publ'g Corp. v. Murphree, 326 U.S. 438, 445 (1946)).
252. Scherk v. Alberto-Culver Co., 417 U.S. 506, 519 (1974).
253. Id.
254. See Rodriguez de Quizas v. Shearson/American Express, Inc., 490 U.S. 477,48586 (1989).
255. Shady Grove, 559 U.S. at 407 (quoting Miss. Publ'g, 326 U.S. at 445) (second
alteration in original).
256. Deposit Guar. Nat'l Bank of Jackson, Miss. v. Roper, 445 U.S. 326, 332 (1980).
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is conducted by and on behalf of the individual named parties only." 25 7 The same
remains the rule for any collective action device.25 8 A class or collective action
waiver does not violate an unwaivable statutory substantive right. On several
occasions, the Supreme Court has had the opportunity to determine whether a
substantive right to collective action exists. "[T]he right to proceed collectively
cannot protect vindication of employees' statutory rights under the ADEA or
FLSA because a substantive right to proceed collectively has been foreclosed by
prior decisions. "259
Proponents of the substantive right theory argue that access to class-wide
proceedings is not procedural. Under this analysis, the right to engage in class
litigation or arbitration is equivalent to section 7's protection of the right to
engage in concerted activities. Any attempt to waive that right renders the
contract unenforceable. In its ruling rejecting the existence of a conflict between
the FAA and the NLRA, the Lewis court addressed the issue of whether a
substantive right to file a class action claim exists. The Lewis court concluded
that "[t]he right to collective action in section 7 of the NLRA is not . .. merely a
procedural one. It instead lies at the heart of the restructuring of employer/
260
employee relationships that Congress meant to achieve in the statute."
C.

The NLRA's Text Does Not Contain A CongressionalCommand that
Contradictsthe Use ofArbitrationAgreements Consistent
with the Requirements of the FAA

In the event of a conflict with another statute, the FAA must apply unless the
261
FAA's mandate has been "overridden by a contrary congressional command."
Courts that consider whether a contrary congressional command exists "must
remember 'that questions of arbitrability must be addressed with a healthy regard
for the federal policy favoring arbitration. "'262 The party that opposes the

257. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 348 (2011) (quoting Califano v.
Yamasaki, 442 U.S. 682, 700-701 (1979)).
258. See, e.g., Gilmer v. Int'l/Johnson Lane Corp., 500 U.S. 20, 32 (1991); D.R. Horton,
Inc. v. NLRB, 737 F.3d 344, 357 (5th Cir. 2013).
259. D.R. Horton, 737 F.3d at 361 (citing Gilmer, 500 U.S. at 32 (ADEA); Carter v.
Countrywide Credit Indus., Inc., 362 F.3d 294, 298 (5th Cir. 2004) (FLSA)).
260. Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1160 (7th Cir. 2016).
261. D.R. Horton, Inc., 737 F.3d at 360 (quoting CompuCredit Corp. v. Greenwood,
565 U.S. 95, 98 (2012)).
262. D.R. Horton, Inc., 737 F.3d at 360 (quoting Gilmer, 500 U.S. at 26).
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arbitration must establish that a contrary congressional command is present. 263
"Any doubts are resolved in favor of arbitration." 264
Establishing a contrary congressional command would require a finding that
section 7 of the NLRA created a substantive right for employees to initiate class
actions, whether in court or in arbitration. The statute does not support this
finding. The Fifth Circuit concluded, "[t]here is no argument that the NLRA's
text contains explicit language of a congressional intent to override the FAA."265
Nothing in the NLRA provides for the invalidation of arbitration agreements
that limit class actions. The Supreme Court has recognized that "the term
'concerted activit[y]' is not defined in the [NLRA] .... "266 Thus, one would be
hard pressed to argue that the general language of section 7 could be construed
to contain the contrary congressional command necessary to permit the board to
invalidate an otherwise legal arbitration agreement.267
When Congress intends a federal statute to override the FAA, the command
"will be discoverable in the text of the [statute], its legislative history, or an
'inherent conflict' between arbitration and the [statute's] underlying
purposes." 268 Essentially, a court must decide whether Congress precluded
"arbitration or other nonjudicial resolution of [the] claims" at issue.269
A textual review of section 7 indicates that the NLRA does not dictate any
procedures governing section 7 claims. Section 7 remains silent on whether
employees have a collective right to bring class actions. But there is something
more here: the statute, while silent on the collective action claims, expressly
permits the employee the right to not engage in section 7 activities. 270 Even if
one believes that section 7 could be construed to create a substantive right to
collective adjudication of workplace claims, employees have a protected right to
not have their claims pursued on a class basis and to opt for an individual claim
instead. So, it follows that an employer who enters into a voluntary agreement
with its employee to resolve issues on an individual basis has not committed an
unfair labor practice.

263. Shearson/Am. Express Inc. v. McMahon, 482 U.S. 220, 226-27 (1987).
264. D.R. Horton, Inc., 737 F.3d at 360 (citing Moses H. Cone Mem'l Hosp. v.
Mercury, 460 U.S. 1, 24-25 (1983)).
265. D.R. Horton, Inc., 737 F.3d at 360.
266. NLRB v. City Disposal Sys., Inc., 465 U.S. 822, 830 (1984) (first alteration in
original).
267. McMahon, 482 U.S. at 226-27.
268. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991) (citing
Shearson/Am. Express Inc., 482 U.S. 227).

269.
270.

Id. at 29.
See 9 U.S.C. § 157 (2012).
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The Legislative History of the NLRA Does Not Indicate
a Substantive Right to Class Action

In Horton, the Fifth Circuit examined whether the legislative history of the
NLRA supported the Board's interpretation of the reach of section 7.271 The court
quickly dispensed with this argument stating: "[w]e next look for evidence in
legislative history of a disavowal of arbitration. We find none." 272
The National Industrial Recovery Act of 1933 (hereinafter NIRA) laid the
groundwork for the NLRA. NIRA Section 7(a) stated that "[e]mployees shall
have the right to organize and bargain collectively through representatives of
their own choosing, and shall be free from the interference, restraint or coercion
of employers . .. in the designation of such representatives or in selforganization or in other concerted activities for the purpose of collective
bargaining" 273 However, the Supreme Court invalidated NIRA in Schecter
Poultry Corp. v. United States.274
In 1934, a new bill incorporated the provisions of the language of section 7
of the NLRA to guarantee workers the right to form unions and to bargain
collectively through representatives of their own choosing with associations of
employers. Section 7 did not limit concerted activity to unionize and bargain, but
there is little doubt that those activities formed the core of the statute. Section
151 of the NLRA declares "encouraging the practice and procedure of collective
bargaining and ...
protecting the exercise by workers of full freedom of
association, self-organization, and designation of representatives of their own
choosing, for the purpose of negotiating the terms and conditions of their
employment or other mutual aid or protection[]" as national policy. 27 5

Section 160(a) of the NLRA states that the Board "shall not be affected by
any other means of adjustment or prevention that has been or may be established
by agreement, law, or otherwise ..
276 The proceedings before the enactment
of section 7 did not contain any mention of the right of employees to file class or
consolidated claims against employers. In fact, neither class nor collection action

271. D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 360 (5th Cir. 2013).
272. Id. at 361.
273.

National Industrial Recovery Act of 1933, Pub. L. No. 73-67, 48 Stat. 195, 198

(1933).
274. A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 551 (1935) ("On
both the grounds we have discussed, the attempted delegation of legislative power and the
attempted regulation of intrastate transactions which affect interstate commerce only

indirectly, we hold the code provisions here in question to be invalid and that the judgment of
conviction must be reversed.").

275. 29 U.S.C. § 151 (2012).
276. Id. § 160(a).
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procedures existed in 1935. The Senate Report accompanying the NLRA
provides:
this bill is specific in its terms. Neither the National Labor Relations
Board nor the courts are given any blanket authority to prohibit whatever
labor practices that in their judgment are deemed to be unfair.277
The Board's ability to decide the existence of an unfair labor practice is not
unlimited. Congress did not intend to guarantee individual employees a statutory
right to file class or collective actions. Further, as the Fifth Circuit noted, "the
NLRA was enacted and reenacted prior to the advent in 1966 of modem class
action practice." 278 It follows that Congress did not, and in fact could not, have
incorporated a right to class treatment into the NLRA, as no common
understanding of the term existed.
Moreover, Congress reenacted the NLRA on June 23, 1947.279 This occurred
before the reenactment of the FAA on July 30, 1947.280 If a conflict exists
between the two statutes, the later enacted statute-the FAA-would prevail.281
One can assume that if Congress intended to override the FAA at the time
of reenactment, it would have done so. Similarly, if it intended the Board to
oversee class procedures, Congress could have done so within the text of the
reenacted document.
E.

A Contrary CongressionalCommand Cannot Be Inferredfrom an Inherent
Conflict Between the Purposesof the FAA and the NLRA

Nothing in the text, legislative history, or purpose of the NRLA indicates
that it should prevent the operation of the FAA.282 A conflict between the
purposes of the FAA and NLRA does not exist. Arbitration is not the enemy of
the employee, even the NLRA acknowledges this fact. Arbitration has been an
integral part of collective bargaining agreements between unions and

277. S. REP. No. 74-573, at 8 (1935).
278. DR. Horton, Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (citing Ortiz v.
Fibreboard Corp., 527 U.S. 815, 832-33 (1999)).
279. Labor Management Relations Act of 1947, Pub. L. No. 80-101, 61 Stat. 136
(1947).
280. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991).
281. See Chi. & N.W. Ry. Co. v. United Transp. Union, 402 U.S. 570, 582 n.18 (1971)
(comparing reenactment dates of the Railway Labor Act and Norris-LaGuardia Act and
concluding "in the event of irreconcilable conflict" between the two statutes, the later enacted

Railway Labor Act would prevail.).
282. See D.R. Horton, Inc., 737 F.3d at 362.
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management.28 3 Arbitration is now and always has been an important element of
federal labor law. The Supreme Court recognized that "arbitration of labor
disputes under collective bargaining agreements is part and parcel of the
collective bargaining process itself." 284 Importantly, "[n]othing in the law
suggests a distinction between the status of arbitration agreements signed by an
individual employee and those agreed to by a union representative."2 85
Nor can an argument be made that class action waivers must be invalidated
to grant employees greater bargaining power. "Mere inequality in bargaining
power ... is not a sufficient reason to hold that arbitration agreements are never
enforceable in the employment context."286
F.

The BoardDoes Not Administer the FAA and
Does Not Deserve Special Deference

Courts are required to give the Board "judicial deference when it interprets
an ambiguous provision of a statute that it administers." 287 But "[dieference to
the Board 'cannot be allowed to slip into a judicial inertia which results in the
unauthorized assumption ...
of major policy decisions properly made by
Congress."' 288 The Board does not administer the FAA and therefore courts owe
no deference to its interpretation of that statute. As the Fifth Circuit noted:
Frequently the entire scope of Congressional purpose calls for careful
accommodation of one statutory scheme to another, and it is not too
much to demand of an administrative body that it undertake this
accommodation with excessive emphasis upon its immediate task.289
For further support, one can look to Hoffman Plastic Compounds, Inc. v.
NLRB, in which the Court stated that, since 1942, it has "never deferred to the
Board's remedial preferences where such preferences potentially trench upon

&

283. See id. at 361.
284. United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578
(1960).
285. 14 Penn Plaza LLC v. Pyett, 556 U.S. 247, 258 (2009).
286. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 33 (1991).
287. Lechmere, Inc. v. NLRB, 502 U.S. 527, 536 (1992) (citing NLRB v. Food
Commercial Workers, 484 U.S. 112, 123 (1987); Chevron U.S.A. Inc. v. Nat. Res. Def.
Council, Inc., 467 U.S. 837, 842-43 (1984)).
288. NLRB v. Fin. Inst. Emps. of Am., Local 1182, 475 U.S. 192, 202 (1986) (quoting
Am. Ship Bldg. Co. v. NLRB 380 U.S. 300, 318 (1965)).
289. DR. Horton, Inc. v. NLRB, 737 F.3d 344, 356 (5th Cir. 2013) (citing S. S.S. Co.
v. NLRB, 316 U.S. 31, 47 (1942) ("[T]he Board has not been commissioned to effectuate the
policies of the Labor Relations Act so single-mindedly that it may wholly ignore other and
equally important Congressional objectives.").
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federal statutes and policies unrelated to the NLRA."290 Similarly, a court need
not defer to the Board in deciding whether it exceeded its authority under the
NLRA.
G.

Policy Reasons Do Not Support the Board's Position

The Supreme Court has previously stated that policy concerns cannot
override the dictates of the FAA.29 1 An arbitration agreement containing an
individual arbitration clause does not prevent an employee's right to engage in
concerted activity that the NLRA protects. Employees, having signed an
individual arbitration agreement, retain the right to petition the employer to
change its practices, to make the dispute public and pressure the employer to
change the disputed practice, or to engage in a strike.292 Employees retain the
right to make claims with the Department of Labor, or with the comparable state
agency. 293 Employees that have agreed to an arbitration agreement with a class

and collective action waiver could still vindicate rights through an administrative
agency, such as the Equal Employment Opportunity Commission (hereinafter
EEOC), that "bring[s] actions seeking class-wide and equitable relief." 29 4
Led by the Supreme Court, the judicial system has consistently and
vigorously supported arbitration. It seems odd to disregard the presumption in
favor of arbitration where the arbitration agreement will not prohibit the exercise
of rights under the NLRA. Employees will continue to have the right to seek
collective remedies through access to an administrative agency, even in those
cases where an individual arbitration agreement exists.
H.

The FederalPolicy Favoringthe Enforcement ofArbitration
Agreements Includes FederalStatutory Claims

Congress enacted the FAA in 1925 to battle "judicial hostility to arbitration
agreements" and "to place arbitration agreements upon the same footing as other

290.
291.
292.

Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 144 (2002).
See Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2310 (2013).
See, e.g., Textile Workers Union of Am. v. Lincoln Mills of Ala., 353 U.S. 448,

455 (1957) ("[T]the agreement to arbitrate grievance disputes is the quidpro quo of a no-strike
agreement.").

293.

See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 32 (1991) (observing

that employees bound by an arbitration agreement with a class and collective action waiver

could still vindicate rights through administrative agency "bringing actions seeking class wide
and equitable relief").
294.

Id. at 32.
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contracts. 295 The act reflects a "'liberal federal policy favoring arbitration'
[agreements] ... ."296 The FAA provides that an arbitration agreement "shall be
valid, irrevocable, and enforceable, save upon grounds as exist at law or in equity
for the revocation of any contract." 297 Arbitration agreements apply even when
the claims at issue involve federal statutory rights.2 98
An arbitration agreement that covers claims involving federal statutory
rights does not diminish the duty to enforce arbitration.2 99 The FAA requires a
court to enforce an arbitration agreement unless another statute states a "contrary
congressional command."3 00 The party opposing arbitration bears the burden "to
show that Congress intended to preclude a waiver of judicial remedies for the
statutory rights at issue." 301 This limitation must be "'deducible from [the
statute's] text or legislative history,' or from an inherent conflict between
arbitration and the statute's underlying purposes."302
The Supreme Court has weighed arbitration claims under a number of
different federal statutes. In nearly every instance, the Court found that the statute
did not conflict with the FAA's purposes of enforcing arbitration agreements
according to their terms. 303 And, as discussed further within, the Supreme Court
has found that employees may be required to arbitrate employment claims. 304

295. Id. at 24; see AT&T Mobility, LLC v. Concepcion, 563 U.S. 333, 339 (2011); Am.
Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2308-09 (2013).
296.

Conception, 563 U.S. at 339 (quoting Moses H. Cone Mem'l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 24 (1983)).
297. 9 U.S.C. § 2 (2012).
298. Shearson/Am. Express Inc. v. McMahon, 482 U.S. 220, 226 (1987).
299. Id.
300.
301.

Italian Colors Rest., 133 S. Ct. at 2309 (citation omitted).
McMahon, 482 U.S. at 227.

302. Id. (alteration in original) (citation omitted)
303.

See Italian Colors Rest., 133 S. Ct. at 2309 (Sherman and Clayton Acts);

CompuCredit Corp. v. Greenwood, 132 S. Ct. 665, 673 (2012) (Credit Repair Organization
Act); Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477,482 (1989) (Securities

Act of 1933); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 35 (1991) (Age
Discrimination in Employment Act); McMahon, 482 U.S. at 238, 242 (Exchange Act of 1934
and RICO); Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,616, 640
(1985) (Sherman Act).
304. See, e.g., Gilmer, 500 U.S. at 29 (citing McMahon, 482 U.S. 220; Rodriguez de
Quijas, 490 U.S. 477); 14 Penn Plaza LLC v. Pyett, 556 U.S. 247, 274 (2009).

GONZAGA LAW REVIEW

580

I.

Vol. 52:3

A Strong FederalPolicy Favors the Enforcement
ofArbitrationAgreements

The FAA states that arbitration agreements "shall be valid, irrevocable, and
enforceable . . . ."305 Pursuant to the FAA, courts "must give effect to the
contractual rights and expectations of the parties." 306 Agreements to arbitrate
must be enforced according to their terms. 307 Any doubts as to the arbitrability
of a dispute "should be resolved in favor of arbitration, whether the problem at
hand is the construction of the contract language itself or an allegation of waiver,
delay, or a like defense to arbitrability." 308 Courts should try to "move the parties
to an arbitrable dispute out of court and into arbitration as quickly and as easily
as possible." 309
The FAA requires a court to compel arbitration where (1) a valid agreement
to arbitrate exists: (2) the dispute falls within the scope of that agreement; and
(3) plaintiff has refused to proceed in arbitration in accordance with the
arbitration agreement.310 A presumption of arbitrability exists so that "an order
to arbitrate the particular grievance should not be denied unless it may be said
with positive assurance that the arbitration clause is not susceptible of an
interpretation that covers the asserted dispute. Doubts should be resolved in favor
of coverage." 311
If all these conditions are met, the FAA "leaves no place for the exercise of
discretion by a district court, but instead mandates that district courts shall direct
the parties to proceed to arbitration . . . ."312 A party who opposes arbitration
bears the burden of establishing that any claims at issue may not be referred to

305. 9 U.S.C. § 2 (2012).
306. Stolt-Nielsen S. A. v. Animalfeeds Int'l Corp., 559 U.S. 662, 682 (2010) (quoting
Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468,479 (1989)).
307. Id. at 684. ("[I]t follows that a party may not be compelled under the FAA to
submit to class arbitration unless there is a contractual basis for concluding that the party
agreedto do so.").
308. Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983).
309. Id. at 22.
310. Zurich Am. Ins. Co. v. Watts Indus., 466 F.3d 577, 580 (7th Cir. 2006) (citation
omitted); Shariffv. Wellness Int'l Network, Ltd., 376 F.3d 720, 726 (7th Cir. 2004) (citation
omitted).

311.

AT&T Techs., Inc. v. Commc'ns Workers of Am., 475 U.S. 643, 650 (1986)

(citation omitted).

312.

Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985); see also 9 U.S.C.

§ 4 (2012) ("[U]pon being satisfied that the making of the agreement for arbitration or the
failure to comply therewith is not in issue, the court shall make an order directing the parties
to proceed to arbitration in accordance with the terms of the agreement.").
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arbitration.3 1 3 "[A]rbitration is a matter of contract[,] ... courts must 'rigorously
enforce' arbitration agreements according to their terms." 314
J.

Individual Arbitration ProvidesAdvantages Missing in
Class- Wide Resolution ofDisputes

As the Supreme Court noted, "the switch from bilateral to class arbitration
sacrifices the principal advantage of arbitration-its informality-and makes the
process slower, more costly, and more likely to generate procedural morass than
final judgment." 3 15 Also, "class arbitration requires procedural formality"
because "[i]f procedures are too informal, absent class members would not be
bound by the arbitration." 316 Finally, "class arbitration greatly increases risks to
defendants[]" by removing "multilayered review[,]" resulting in defendants, who
might have been willing to accept such risks in individual arbitrations as the cost
of doing business, being "pressured into settling questionable claims." 317 "[T]he
effect of requiring the availability of class procedures was to give companies less
incentive to resolve claims on an individual basis."318
V.

ARBITRATION HAS ADVANTAGES OVER TRADITIONAL FORMS OF DISPUTE
RESOLUTION FOR EMPLOYEES AS WELL AS EMPLOYERS

A.

The Nature ofArbitration ProvidesAdvantages

Lost in much of the criticism of the Horton decision, and the emphasis on
protecting employee rights, is the nature of arbitration and its inherent
advantages for both employers and employees. Arbitration provides many of the
advantages of litigation without much of its cost. Cost here should be read to
include not just money (although potential monetary savings are huge), but also
the benefits that arbitration provides in terms of time and energy.
The Lewis court glossed over any perceived advantages of arbitration. The
court referred to the Supreme Court's admonition that class actions were
inconsistent with arbitration as "dicta."" 9 But in addressing the enforceability of

313. Green Tree Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 91-92 (2000).
314. Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (2013) (quoting
Dean Witter Reynolds Inc. v. Byrd, 470 U.S. 213, 221 (1985)).
315. AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 348 (2011).
316. Id. at 349.
317. Id. at 350.
318. D.R. Horton, Inc. v. NLRB, 737 F.3d 344, 359 (5th Cir. 2013).
319. Lewis v. Epic Sys. Corp., 823 F.3d 1147, 1157-59 (7th Cir. 2016).
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arbitration agreements, one must consider the benefits that employees may
receive through arbitration.
An arbitration proceeding can produce "a more efficient, expeditious, and
inexpensive form of justice." 320 Employees will not necessarily find better
treatment in class-action litigation than they will in individual arbitration.
Importing expensive class-action litigation procedures into employment disputes
does not necessarily weigh in favor of employees. There are many advantages of
arbitration and an employee who abandons arbitration could face numerous
negative consequences.
1.

Arbitration Is Aimed at Dispute Resolution

Arbitration is focused on resolution of a dispute. Class-action litigation, on
the other hand, provides very little assistance to individual plaintiffs. It is
possible that, outside of the employment context, class-action litigation provides
a beneficial regulatory effect, but collective action adds little to the resolution of
actual disputes.
Many scholars have identified problems with class-action litigation. 3 2 1
These problems tend to fall into the same categories: agency problems, collective
action problems, judicial estimation of value problems, and the unrepresentative
nature of the litigation.3 22 A review of the many problems associated with classaction litigation is beyond the scope of this article. But the negatives associated
with class-action litigation are numerous.
2.

Opportunity to Testify

Importantly, the complainant in an arbitration proceeding is assured of a
chance to tell his or her story in front an impartial adjudicator. The plaintiff in
court has no such assurance-an early summary judgment could deprive him or
her of the chance to argue the case. One could argue that the opportunity to
testify, which is not guaranteed in a lawsuit, should be a powerful incentive and
welcome benefit for employees. The typical class action plaintiff not only has no
opportunity to testify, but plays an insignificant role in the entire proceeding.

320. Schwartz, supra note 60, at 2949.
321. See, e.g., Jade Brewster, Article, A Kick in the Class: Giving Class Members a
Voice in Class Action Settlements, 41 W. ST. U. L. REv. 1, 3 (2013).
322. Id. at 3.
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Time

The time advantage of arbitration can be huge. Tales of crowded court
dockets and lengthy delays in adjudication are commonly heard. Resolving a suit
in federal court typically takes years.3 23 It can be even worse for many
employment claims. For an employment discrimination claim to be resolved, one
would have to count the time spent preparing a charge to be filed with the EEOC
or State Fair Employment Practices Agency. One would then have to wait for an
investigation and round of mediation, followed by the notice of right to sue letter.
In contrast, an arbitration can be held within a matter of weeks or months.
4.

Cost

A reduced cost remains a significant benefit as well. Reduced costs weigh
heavily in favor of arbitration. Even assuming the need to pay the costs of an
arbitrator, it is much less likely that an arbitrator will permit extensive discovery
3 24
and motions practice, which drives much of the cost of litigation. In the words
of one commentator, "the costs of American discovery have risen to such a high
level that many Americans with real disputes requiring resolution are simply
excluded from the courts and, thus, from any real chance of obtaining justice in
325
a peaceable manner."

5.

Flexibility

The flexibility of arbitration can be an important advantage for employees
as well as employers. Arbitration hearings are in conference rooms, not court
rooms. Schedules can be changed to match the schedule of the parties, rather than
the opposite, which holds true for litigation. The parties may agree to shape the
proceedings in a manner that encourages informality and accessibility.
Procedural hurdles can be reduced. And the parties can ensure that an arbitration
proceeding will take place before a trained professional, acting in a fair and
impartial manner. The arbitrator will likely have years of experience with the
323.

In 2010, the median length of time from filing through trial of civil cases in the

U.S. District Court for the Southern District ofNew York was 33.2 months. Table C-5: Median
Time Intervals from Filling to Disposition of Civil Cases Terminated, U.S. COURTS,
2
http://www.uscourts.gov/statistics/table/c-5/judicial-business/ 010/09/30 (last visited May 8,

2017).
324.

Robert Hardaway et. al., E-Discovery's Threat to Civil Litigation: Reevaluating

Rule 26 for the Digital Age, 63 RUTGERS L. REv. 521, 523-24 (2011) ("Civil litigants . .. have
a vast arsenal of no-holds barred, intrusive, and often extravagantly expensive investigative
discovery weapons available to them in most courts, both state and federal.").

325. Id. at 529.
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type of claim at issue. Moreover, arbitrators are freed from the dictates of
precedent. Instead, arbitrators can create remedies that potentially benefit both
employer and employee, without the need to concern themselves with the public
at large.
6.

Expertise

One of the largest costs in litigation is the amount expended on expert
witnesses. Arbitration offers the parties the opportunity to choose their own
arbitrator, perhaps even selecting an expert as the arbitrator. Even if the arbitrator
is not an expert, it is quite likely that the arbitrator will have knowledge of the
workplace and how disputes in the workplace are resolved. Educating an
arbitrator would require a fraction of the time to educate a jury.
7.

Confidentiality

The question of confidentiality may weigh in favor of arbitration too, even
for employees. Obviously, in arbitration there is no public hearing and therefore
no public record. The parties may agree in advance to maintain their disputes
in confidence. An employee may not be interested in sharing his job record
and personal information with the world. In the case of an arbitration proceeding, an employee could shield the details of her complaint even from her
coworkers. For sensitive matters, employees may prefer an arrangement that
preserves confidentiality.
8.

Finality

The possibility of judicial review of an arbitration award is very small.326
Even a contractual agreement between the parties to provide judicial review
violates the FAA.327 Again, the ability to finalize the arbitration and enforce an
arbitral judgment is simply not something that weighs in favor of employers. In
fact, an employee victory and a final judgment can be powerful.
A recent case provides evidence of this fact. In one arbitration, a California
arbitrator issued an award against an employer for more than $4 billion.3 2 8 The
case was brought by a former executive that claimed that his employer had
breached his employment contract, converted shares of stock rightfully

326. See 9 U.S.C. §§ 9-11 (2012).
327. See Hall St. Assocs. v. Mattel, Inc., 552 U.S. 576, 586 (2008).
328. Chester v. iFreedom Commc'ns Inc., No. BC353567, 2009 WL 1641662 (Cal.
Super. Ct. May 28, 2009).
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belonging to him, as well as other employment claims. 3 29 The arbitral award
included almost $3 billion in punitive damages. 33 0 One can safely assume that
this is an award that the employer would have liked to appeal, but could not
because of the nature of arbitration. In short, the inability to appeal an arbitral
award ensures that an employee will not be buried by delay and legal fees to
encourage settlement.
B.

Critics ofArbitrationShould Embrace the Process
and Remedy Its Flaws

An arbitration proceeding can produce "a more efficient, expedition, and
inexpensive form of justice."3 31 Importing expensive, unwieldy, and clumsy
class-action litigation procedures into employment disputes does not weigh in
favor of employees. Employees will not find, as a matter of course, better
treatment in class-action litigation than they will in individual arbitration. The
advantages of arbitration are many and an employee who abandons arbitration
could face negative consequences.
Critics of arbitration in employment should take note of its many advantages
and, instead of seeking to constrain its use, seek to remedy its flaws. Efforts to
fix the perceived faults of arbitration would prove much more constructive than
a series of lawsuits to prevent its use.
VI. CONCLUSION

As established above, courts have no basis for interpreting the NLRA in such
a way as to trump the FAA. A prohibition on the use of mandatory individual
arbitration agreements does not serve the interests of either employees
or employers. The FAA created an environment that favors arbitration and
that environment has existed for decades now. Legal and policy reasons demand
that individual arbitration continues to serve as a means of dispute resolution
in employment.

329. Id. at app. A, 3.
330. Id. at app. A, 17.
331.

Schwartz, supra note 60, at 2949.

